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America’s opinion often hinges on a single phrase, “let me see the video.” As advocates, 
even attorneys may believe that the existence of video would aid our client’s position. 
The reality created by video evidence, however, is probably more open to interpretation 
than most assume. 

A public example of this played out in the U.S. Supreme Court case of Scott v. Harris, 
550 U.S. 372 (2007). Justice Scalia, writing for the majority, saw a reckless citizen 
impersonating a Hollywood stunt driver to evade police that justified the use of deadly 
force by pursuing officers. Justice Stevens, dissenting, agreed with the lower court, and 
he saw a citizen in control of his vehicle using turn signals prior to passing cars while, 
wrongly, refusing to stop for officers that did not warrant deadly force because he was 
not a sufficient threat. 

Because interpretations of video can differ depending on the viewer, advocating for or against its admission 
as evidence can be important to a case’s outcome.

Where video evidence was taken, when it was taken, and whether it has been altered prior to production, are 
facts that can typically be determined without the Court’s interpretation. However, the Court’s interpretation 
is needed to decide whether video will be admitted as demonstrative or substantive evidence.

Video used as demonstrative evidence must aid the jury with understanding other evidence already 
presented. Such evidence can be presented to the jury without first showing that the video itself has 
probative value independent of other evidence. Taking the position that proffered video is being submitted 
as demonstrative evidence may permit its admission over objection if an argument can be made that its 
purpose is to merely illustrate what has already been presented to the jury. 

Video submitted as substantive evidence requires a party to prove the video has probative value; that 
the information it imparts to the jury proves the relevant fact that it is intended to prove. This evidentiary 
requirement depends on the court’s interpretation, and thus, subject to the arguments by counsel for and 
against its submission as evidence. Taking a position that proffered video is being offered as substantive 
evidence may lead to its exclusion if opposing counsel is unable to successfully argue that the video’s 
interpretation proves a single interpretation instead of multiple interpretations that would be prejudicial 
to the party opposing its admission. A more thorough discussion of weighing video’s probative value and 
whether a jury can interpret video evidence in an objective manner can be found in the article In the Eyes 
of the Law; Perception versus Reality in Appraisals of Video Evidence, 24 Psychology, Public Policy and 
Law 93 (February 2018). 
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